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BUSINESS CONTINGENCY PLANS FOR 

DIVORCE: 

 

THINGS TO CONSIDER 
 

 

 

The divorce or legal separation of a business owner can create financial 

heartaches for the divorcing owner, and can put incredible emotional, 

organizational and financial stress on the business.  

 

Usually divorcing spouses—or those who otherwise separate from 

committed long-term relationships—make financial claims on one another. 

For those whose valuable assets include an interest in a closely held 

business, the parties may argue about 

 

 the value of the business interest, 

 who will be in control of the business interest during the divorce 

process, 

 how to divide the business asset between the parties and 

 how to preserve the value of each parties’ interests and the 

overall business. 

 

I recently learned about some court decisions that illustrate the kinds of 

hidden issues that can arise when a closely held business owner goes through 

the divorce process. 

 

 There is an Illinois case that shows that even if the divorcing parties 

agree on the value of a spouse’s business interest, they can disagree 

about whether all of the goodwill value should be divided as a result 

of the divorce. 

 

 Usually marital property is subject to division in divorce, and non-

marital property is kept by the party who owns it.  A Mississippi 

court case underscored the potential ambiguity over whether a 

particular business interest is marital property or not. 
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 Divorce courts do not necessarily have to divide marital assets 

equally, but rather equitably.  What is an equitable division of 

assets?  That is ambiguous, according to many court cases, 

including one from Mississippi and another from Tennessee. 
 

 In the absence of a binding valuation on the parties, the courts will 

look to experts to decide on the proper value for a business that is a 

marital asset during divorce.  The spouse who is active in that 

business cannot control the valuation process—at least according to 

a decision of an Ohio appeals court. 
 

 A court can intervene in a business in a pro-active way if it is 

worried the controlling owner is seeking to unfairly defeat the 

interest of his spouse during the divorce process—and the court did 

just that in a contentious North Dakota case. 
 

 Many cases—including two specific examples from Georgia and 

Texas—show how a properly drafted and executed buy-sell 

agreement can anticipate a future divorce and smooth the process of 

dividing a business asset and turning it into an equitable 

distribution. 

 

Do you have a close relationship with the owner of a closely-held business?  

Has the business owner made contingency plans for divorce or for a 

transfer at retirement or death?  I can help business owners think about 

their unique situations and develop strategies that fit their goals. 

 

AS ALWAYS, PLEASE FEEL FREE TO CALL TO DISCUSS THESE 

OR OTHER FINANCIAL SECURITY ISSUES OF CONCERN. 

 

This information is designed for informational or educational purposes 

only. It is not intended as investment advice and is not a 

recommendation for retirement savings. Lincoln Financial Advisors 

Corp. and its representatives do not provide legal or tax advice. You 

may want to consult a legal or tax advisor regarding any legal or tax 

information. 
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